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[bookmark: HIT_1][bookmark: ORIGHIT_1]What is essential for constitutional purposes is that the criminal courts retain the ability to ensure that every person who comes before them as the subject of a criminal prosecution receives a fundamentally fair trial. What is recognized in both s. 24(1) of the Charter and s. 38.14 of the CEA is that sometimes the only way to avoid an "[un]fair" trial is to have no trial at all. As we have explained, through s. 38.14 and the Charter, the criminal court trial judge possesses the means to safeguard the accused's fair trial rights.

Supreme Court of Canada, February 10, 2011
R. v. Ahmad (2011) S.C.J. No. 6





PART I – STATEMENT OF THE CASE

1.	The Applicant Travis Graham was charged that on or about the January 18, 2011 in the Town of Ajax that he did commit an assault on Jennifer Anderson (Count #1) and did also knowingly utter a verbal threat to cause death to Jennifer Anderson contrary to the Criminal Code (Count #2). The Applicant was also charged on or about January 20, 2011, that he did knowingly utter a threat to cause death to Jennifer Anderson (Count #3). The Applicant was further charged with disobeying a lawful court order on January18, 2011 (Count #4) and January 20, 2011 (Count #5), by falling to have no contact or communication directly or indirectly with Jennifer Anderson except through counsel for purposes of Family Court Proceedings or pursuant to the terms of a Family Court Order.
Replacement Information, Application Record Tab 3

2.	The Crown is specifically alleging that On January 18, 2011, the complainant was lying on the couch at the Applicants home (13 Atherton Avenue) when the Applicant sat on her in a manner to trap her and then placed both hands on her throat and began choking her while stating “you fucking bitch, I’m gunna fucking kill you, you fucking bitch”. It is further alleged that the Applicant then punched the complainant on the left side of her forehead and used his hands to cover the victims mouth when she began to scream, and also bit the complainants left pinky when she scratched his face. (Count # 1 &2) It is further alleged that on January 20, 2011, while the complainant was preparing to leave for work the Applicant stated that if she contacted the police and they came to arrest him, upon his release he would kill her. (Count #3)
Plea of Guilty Synopsis, Application Record Tab 4

3.	The above allegations of Assault and Threatening death (from January 18 and 20, 2011) were made to police by the complainant on February 16, 2011, approximately one month after the alleged assault and threats occurred. Notably, the allegations were also made five days after the Police attended the Applicant’s home to assist in the removal of the complainant on February 11, 2011.

4.	The Applicant requested the assistance of Police on February 11 , 2011 to remove the complainant from his home,  because he decided to end the relationship with the complainant. In the past when he had attempted to end their relationship, the complainant had retaliated by making false criminal allegations to police. On this occasion, the Applicant wanted police to be present to avoid any chance that this would occur. 
Affidavit of Travis Graham June 1, 2012, Application Record Tab 5

5.	Not coincidentally, for the five days between the complainants removal from the Applicant’s home (on February 11, 2011) and the time the complainant made the allegations (on February 16, 2011); the complainant repeatedly contacted the Applicant begging for him to take her back, despite being cautioned by Police to cease all contact as per an ongoing court order.  When the Applicant refused to take her back she contacted police and claimed that the Applicant had assaulted and threatened her a month prior. The Applicant was charged accordingly. Those charges are now before this court.
Affidavit of Travis Graham June 1, 2012, Application Record Tab 6

6.	From the time of the Applicant’s arrest on February 17, 2011, the complainant has continued to engage in various acts of deceitful and illegal behavior including breaking in to the Applicant’s home and changing the locks, committing theft from the Applicant’s home, and making multiple false allegations against the Applicant and his family.  The Complainant has also made a subsequent false criminal allegation against the Applicant for which he was charged.  These charges were subsequently withdrawn outright the morning after arrest at the bail hearing.

7.	The police have not charged the complainant despite clear evidence that she has committed criminal offences. The authorities have instead have allowed the complainant to deceive and manipulate them into assisting her break in to the Applicants home (under false pretences) and assist her in committing a theft at the Applicant’s mother’s home (also under false pretences).  The police have also gone so far as to threaten criminal charges against the Applicant’s mother on 3 separate occasions based on false information from the complainant. The police have also arrested the Applicant and held him overnight in custody (only to have the charges outright withdrawn the next morning) based on false allegations by the complainant and a failure to investigate information contradicting the complainant’s claims provided by the Applicant. 

8.	On April 5, 2011, the Crown Attorney’s Office had occasion to review the history of this matter and had this to say in court:

Mr. Midwood: …This individual [The Applicant] was charges out of a domestic situation where the victim had initially called in a threat of some sort and then was to be cautioned by police the next day…after they [The Applicant] call in the threat made by the victim, the next day then she reports this stalking or following behaviour, which falls into a pattern that the Crown has reviewed, whereby there’s an allegation against the victim… and then the very next day then she surfaces with allegations of her own and this has been going on for some time. Upon review of this file there’s no public interest in proceeding on that basis with the issues that are live in this file ….

Transcript of Court Proceeding April 5, 2011, Application Record Tab 19

9.	The decision to charge the Applicant with the charges before the court, in light of the complainant’s history (both with the police and with the Applicant) and her removal from the Applicant’s home mere days earlier requires scrutiny by this court. The Police’s behavior subsequent to the Applicant’s arrest – namely their lack of objectivity and biased investigation when subsequent claims were made by the complainant, led to the police assisting the complainant to commit various criminal offences against the Applicant. The police’s behavior in the circumstances is unconscionable. 

10.	The continued prosecution of this matter in light of the credibility of the complainant, and the various criminal acts she has engaged in since the Applicant’s arrest is an abuse of this courts process. Furthermore, the Police’s lack of objectivity and failure to adequately investigate these claims has led to their direct assistance in the commission of various offences. Given all the circumstances including the Crown’s admission about the history of the complainant’s behavior in relation to this Applicant; the continued prosecution of the Applicant clearly amounts to an Abuse of Process. 

11.	By Notice of Application pursuant to ss.7and 11(d) of the Charter, the Applicant seeks 
an order staying the proceedings against him on the basis that to subject the Applicant to a trial in the circumstance would amount to an abuse of the court’s process contrary to the common law and section 7 of the Charter.


PART II – SUMMARY OF THE FACTS
A.	The Relationship between Ms. Anderson and the Applicant Mr. Graham

12.	In October 2004, Ms. Anderson and Mr. Graham began a relationship.  It initially lasted for approximately a few weeks. In December 2004, only two months after meeting, the Applicant became aware that Ms. Anderson was pregnant with his son. After the birth of their son Keyshawn, the Applicant attempted, with little success, to resume a stable consistent relationship with Ms. Anderson to be able to see his son on a consistent basis. On occasions where he refused to be in a relationship with Ms. Anderson she would deny the Applicant and his family access to his son for long periods of time. Ultimately the Applicant and the complainant for the most part resided separately over the next 6 years. The longest period of time the Applicant and the Complainant ever resided together was for approximately three months from December 2010 to February 2011 (the time period of the allegations before this court).
Affidavit of the Applicant Travis Graham, June 1, 2012, Application Record Tab 5

B.	Police were Aware of Ms. Anderson’s History of Dishonesty and Hostility
 
13.	On Tuesday June 2, 2009 Police attended 64 Windrush Trial in regards to enforcing a Family Court Order. The attending officers spoke with Ms. Anderson in regards to the Family Court Order concerning her son with the Applicant, Keyshawn Washington Anderson. Ms. Anderson had failed to comply with two previous court orders dates the 28th of October 2008 and the 20th of April 2009, since March 23, 2009.
The two orders stated:

· Commencing December 21, 2007 and thereafter every second weekend from Friday at 6:00pm to Monday morning where the Respondent or the Respondent’s mother will drop off the child at daycare;
· Every Tuesday to Wednesday pick-up and drop-off to be at the child’s daycare by the Respondent or by the Respondent’s mother; and 
· Every Thursday to Friday pick-up and drop-off to be at the child’s daycare by the Respondent or the Respondent’s mother

Synopsis of Allegations, June 2, 2009, Application Record Tab 7 

14.	Officers attempted to explain to Ms. Anderson the meaning of the Court Order without success. She became irate, angry and assaultive towards officers. She was cautioned regarding her behavior at which point she barred access to the child by blocking the hallway and striking Police Constable Woorron # 9389 in the chin. Officers attempted to control her at which point she grabbed Police Constable Pargetter’s left wrist and in doing so gouged out a piece of skin, causing it to bleed. She was eventually controlled physically, handcuffed to the rear and arrested for assaulting a peace officer X2. Ms. Anderson subsequently resolved the charges by entering into Peace Bond
Synopsis of Allegations, June 2, 2009, Application Record Tab 7

C.	Ms. Anderson’s History with making False Allegations against the Applicant 

15.	On November 22, 2006 Ms. Anderson made a false allegation to police that the Applicant had assaulted her.  The Applicant and Ms. Anderson were not in a relationship at the time, but he would visit his son Keyshawn at her apartment twice a week.  Ms. Anderson had asked the Applicant for $400/month and claimed it was to pay for daycare for their son. The Applicant didn’t believe her, because she had a history of lying and he knew she was not employed so their son was at home with her. Despite this, he agreed to pay the daycare fees and told Ms. Anderson he would attend and make the payment directly to the day care. Ms. Anderson insisted she wanted cash and became hostile and angry toward the Applicant. He did not provide her with the money. A few days later she made an allegation to police that the Applicant had assaulted her. The charge was ultimately withdrawn outright at the request of the Crown.
Affidavit of the Applicant Travis Graham, June 1, 2012, Application Record Tab 5
Occurrence Report November 22, 2006, Application Record Tab 8

16.	On March 10, 2009, Ms. Anderson made further false allegations to police that the Applicant assaulted her. Prior to making this allegation, the Applicant’s son had been living with him at his condo located at 1470 Midland Avenue in Scarborough for approximately year and a half.  Ms. Anderson was pressuring the Applicant at this time to be in a relationship with her. When the Applicant refused to begin a relationship, she asked to have their son Keyshawn son stay with her for a short period of time. The Applicant agreed. Ms. Anderson then refused the Applicant any access to their son for weeks. As a result of her behavior, the Applicant’s Family Counsel served Ms. Anderson with documents for a motion for custody and access to the child.  Upon receiving the documents, Ms. Anderson made allegations to police that the Applicant had assaulted her two weeks prior. The charge of assault was ultimately withdrawn at the request of the Crown. The Applicant signed a s.810 peace bond.
Affidavit of the Applicant Travis Graham, June 1, 2012, Application Record Tab 5
Occurrence Report March 10, 2009, Application Record Tab 9


D.	Ms. Anderson was Removed by Police from the Applicant’s Home on February 11, 2011

17.	In December 2010, the Applicant, along with his father Vivian Graham and mother Evonne Graham purchased a home at 13 Atherton Avenue in Ajax Ontario.  All three were on title to the home. The home was purchased for the Applicant to live in with his son Keyshawn. After the purchase of the home, the complainant informed the Applicant that she had lost her job and was not able to pay her rent. She was also, as a result, unable to afford a vehicle. The Applicant felt pressured by her and as a result, and out of concern for his son, allowed the complainant to stay with him temporarily at Atherton Avenue until she found a new job and got back on her feet. The Applicant was concerned about the complainant’s safety, and also her ability to adequately care for my son in the circumstances. 
Affidavit of the Applicant Travis Graham, June 1, 2012, Application Record Tab 5

18.	It became clear to the Applicant that the complainant had no intention of finding another place to live, and she continued to pressure him to resume a relationship with her. When the Applicant refused to be in a relationship with the complainant, she would become angry and hostile.
Affidavit of the Applicant Travis Graham, June 1, 2012, Application Record Tab 5

19.	On February 11, 2011, the Applicant requested that police assist him in having the Complainant removed from his home at 13 Atherton Avenue in Ajax. As he explained to police in his statement on February 17, 2011, he made this request for the complainant’s removal to avoid any confrontation that may arise if he personally requested that she leave. The Applicant alerted police, that when he had tried to end the relationship on prior occasions she had made false criminal allegations against him:

TG:  ...the – I’ve been arrested...
PC:  Mmhm.
TG:  ...I mean, this would be the third time.  (09:25)
PC:  Okay. 
TG:  And with each time...
PC:  Yeah. 
TG:  ...the reason – or when it’s come about is when I’ve said, “I’ve had enough with this...
PC:  Yeah. 
TG:  ...and I – I don’t wanna try to work on things,” or anything like...
PC:  Yeah. 
TG:  ...that.  When I’ve said that, she’s gone to the police and made allegations. 
PC:  Okay.  
TG:  So, I’ve never been convicted of anything...
PC:  Mmhm.
TG:  ...because there has never been...
PC:  Right. 
TG:  ...anything to convict on.  (09:45)
PC:  Okay. 
TG:  Which is why, I went to the police in the way that I did...
PC:  Mmhm.
….
TG:  ...you know?  This is why I did it in the way that I did because she’s had a pattern not just with me, with other people of making allegations...

Statement of Travis Graham on February 17, 2011, pg 8-9,14 Application Record Tab 10
Affidavit of the Applicant Travis Graham, June 1, 2012, Application Record Tab 5


20.	PC Craik (#3565) and PC Deltor (#3657) attended the Applicant’s home on February 11, 2011 and advised the Complainant that she was required to collect her belongings and leave the home. She was further cautioned that the Applicant was still under a court order (peace bond) to refrain from communicating with her and thus she would need to contact police if she needed to return to the home to collect any other belongings. 
Affidavit of the Applicant Travis Graham, June 1, 2012, Application Record Tab 5
Will Say of PC Deltor (#3657), Application Record Tab 13


21.	The Complainant confirmed herself, in her statement to police on February 16, 2011,  that she had no rights to the Applicant’s home and that Police had advised her she had to leave:
PC : Okay . So the Police come on February 11th?
…
JA: I saw the police at the door; I opened up the door and I thought that they had the wrong house. And, you know they were like “Jennifer?” And I was like “Yes.”…and they were telling me how Travis has come to the station and had said that basically, I’m his child’s mother than I was down on my luck and had nowhere to go so he was providing me with a place to stay temporarily, but that he wanted me to leave.
…
JA: And, you know, they asked me if he owned the home; if I was on the ownership and I said he was the only person on the ownership, that I was not. Um, and they just told me that I had to leave. 

Statement of Jennifer Anderson February 16, 2011, Pg. 13- 14, Application Record Tab 11

22.	The police were in the home with the Complainant for approximately 1.5 hours. Afterward, they informed the Applicant that there was an ongoing court order (peace bond) in place that didn’t allow him to have contact with the Complainant, but that they would not be charging him with breaching the bond because she had confirmed that there were no further issues or altercations between them. The Will say of PC Deltor (#3657) from this occurrence on February 11, 2011 confirms that there were “no assaults, threats or concerns for safety.”
Affidavit of the Applicant Travis Graham, June 1, 2012, Application Record Tab 5
Will Say of PC Deltor (#3657), Application Record Tab 13

23.	Police confirmed with the Applicant at this time that the Complainant had not made any copies of the keys to his home and that she was not in possession of any original keys to the home. The Applicant further advised police that he would allow the Complainant to take his vehicle and use it as she had been (to assist in the care of their son), because she did not have a car of her own.  The police advised the Applicant that the Complainant’s license had been suspended so it would not be required.
Affidavit of the Applicant Travis Graham, June 1, 2012, Application Record Tab 5

24.	After advising the Complainant of the Applicant’s request that she leave the home, the following occurred, according to PC Deltor (# 3657):
Anderson was given time to collect some belongings for her and Keyshawn. Anderson then stated she would be staying with a cousin in Toronto.
Anderson was offered a ride to her mother in laws house to pick up Keyshawn but decided she would rather take a taxi ride.
VCARS was offered and Anderson would be okay with VCASRS calling her but seemed very reluctant to take any help offered by police.
…
Anderson left in a cab and Graham then returned to his house.
No assaults, threats or concerns for safety

The complainant left the Applicant’s home and showed up at his mother’s home where she remained for a number of hours before leaving with friends and her son.  
Will Say of PC Deltor (#3657), Application Record Tab 13
Affidavit of Evonne Graham, June 1, 2012, Application Record Tab 6

E.	Ms. Anderson Tried to Resume a Relationship with the Applicant after her Removal

25.	After the Complainant’s removal by police on February 11, 2011, and despite police’s caution to have no contact, she repeatedly called the Applicant from a blocked or private number and begged him to take her back. On each occasion the Applicant would remind her that he was not to have contact with her and end the conversation. 
Affidavit of the Applicant Travis Graham, June 1, 2012, Application Record Tab 5

26.	The Complainant admits in her videotaped statement to Police on February 16, 2011, that despite being cautioned by Officers on February 11, 2011, about communicating with the Applicant, she continued to make attempts to contact him despite his resistance:

PC:  What are these conditions that they warned you about?
JA:  They told me that he was on conditions to stay away from me and no contact.  And they asked me if I was aware of that and I said, “No,” ‘cause I wasn’t. 
PC:  Okay.  So, on that day you – you were cautioned in regards to...  (25:51)
….
PC:  Now, just - again, I’m gonna caution you.  Whatever you say, later on, we could proceed in criminal investigations.  It can be used as evidence.  Um, earlier, you stated that you’ve called him in regards to some issues with your son.  You...  (28:11)
JA:  Yes, I – I’ve...
PC:  You wanna go through that a little bit?
JA:  I’ve called him.  Um, I called him that day when – when I was put out of the house saying, like, “What are you doing?”  Like, “I,” - you know, “How are you gonna put me out on the street pregnant with your five year old?”  And he’s like, you know, “I’ll pay for a hotel,” you know?  …
…
And it’s just, you know - I’ve been asking him about that and then our son is very upset, you know, because it’s just his whole world is turned upside down again because it’s just – and he wanted to talk to his dad and I’m – I’m trying to be a good person and say, “Okay, let’s call your dad, but you can say good-night to your dad,” or, “if you wanna talk to him, okay, you can call him,” and he just won’t pick up the phone.  I’ll send him a text message saying, you know, “I’m calling so that your son can say good-night.”  
PC:  Okay.
JA:  So, I have tried on...  (29:26)
PC:  And he’s not responded?
JA:  We’ve spoken a few times, but he’s never spoken to our son. 
PC:  Okay.  Is he calling you at all?
JA:  No.  
PC:  No?  Um, there’s been no other interaction?  He hasn’t tried to locate you or anything?  Does he know where you’re staying?
JA:  No.
Statement of Jennifer Anderson February 16, 2011, Pg. 14, 16-18, Application Record Tab 11 


F.	Ms. Anderson Declines Offer from Victim Witness to Discuss Safety Concerns

27.	On February 17, 2011, a worker from Victim Witness Awareness Program (VWAP) contacted the complainant in the matter to discuss any safety concerns that she may have. Consistent with her response to PC Deltor (# 3657), “the complainant declined the opportunity for an interview to discuss any safety concerns and hung up on the VWAP worker.”
Will State of Police Officer Ann Powell on February 18, 2011, Application Record Tab 14

G.	Ms. Anderson Makes Far-Fetched Allegations against the Applicant a THIRD Time

28.	On February 16, 2011, five days after being removed from the Applicant’s home and confirming with police that there were “No assaults, threats or concerns for safety”, and after begging the Applicant to take her back with no success, the Complainant made an allegation to police that the Applicant had assaulted and threatened her approximately a month prior on January 18 and 20, 2011. 

H.	Ms. Anderson tells Police she was Horribly Beaten but didn’t attend a police station or the Hospital

29.	The complainant’s told police that on the night of January 18, 2011 she was punched so badly by the Applicant that she had welts on her face and that she couldn’t open her mouth. Despite this, she claims she didn’t leave the home that night, the next day, or the following day to attend a police station or a hospital. In fact, she never did attend a hospital at all, and only attended the Police station after being removed by the Applicant. When challenged on her failure to leave in the days after the alleged assault, she responded by putting questions to the officer instead of responding:

PC:  How hard is he punching you?
JA:  Hard enough that it welted up right away.  And the next day, I couldn’t open up my mouth. 
PC:  Okay.  Did you end up seeing a doctor after that?
JA:  (Non-verbal response) [no].
PC:  No?  Okay.  And all the injuries right now they’re – they’re - they’ve subsided and you can’t – me lookin’ at you, I don’t see any bruising or anything.  Is that correct?
JA:  That’s correct. 
PC:  Okay.  Um, why didn’t you go to the hospital?
JA:  How am I gonna leave?  
PC:  Yeah.  (36:35)
JA:  He won’t let me leave.  He took my phone...
PC:  Yeah.
JA:  ...and then he stayed home.  
PC:  And you were too scared to go out the door?  Did – do you know what – if he’s gonna react again?
JA:  Well – well, where was I gonna go?

Statement of Jennifer Anderson February 16, 2011, pg 25-26, Application Record Tab 11 

30.	Despite first insinuating that on the day following the assault (January 19, 2011) she somehow couldn’t attend a hospital or a police station because the Applicant had taken her phone away, a few minutes later in her statement to police, the complainant  admits finding her telephone that very day and speaking to a friend:
PC:  Okay.  Um, you don’t – did you talk to anybody on the 19th?
JA:  I talked to my friend...
PC:  Okay.  (46:18)
JA:  ...um, and I told her what happened.
PC:  Okay.  Um, this is the friend that you’re staying with right now?
JA:  Yeah. 
… 
PC:  Okay.  Um, when do you talk to this friend about what happened, the very next day?  
JA:  (Non-verbal response).[yes]
PC:  So the 19th...
JA:  Yeah. 
PC:  ...you talk to her?  While you’re at home and while he’s at home?  
JA:  (Non-verbal response) [yes]
PC:  And you do this in a, I guess, a different room or...
JA:  He was downstairs with our son and I found my phone, ‘cause he had hidden my phone.
PC:  Yeah. 
JA:  So, I found my phone and I called her and I just – I told her. 
PC:  Okay.  Does – does anyone see your injuries?
JA:  (Non-verbal response).[No]
PC:  No?  Before they heal?  And you don’t go to the doctor?
JA:  (Non-verbal response).[No]

Statement of Jennifer Anderson February 16, 2011, pg 30, 34-35, Application Record Tab 11

31.	In a statement by the Complainant to Police on April 4, 2011 (as part of a subsequent and separate allegation) the complainant was asked about the incident on January 18, 2011.  At this time, approximately 1.5 months later, she told police that she in fact had spoken with two of her friends on the phone that day:
JA:  And, um, I had - I had told, um, two of my friends the following day after the assault - I had found my phone and I called two of my friends to tell them what happened to me and if anything ever happened to me...
PC:  Yeah.
JA:  ...to know that it was him.
PC:  Okay. 
JA:  And, um, so I was talking with one of my friends.
PC:  And who are those friends?  What are their names?
JA:  Um, one of them is Nadine Baker (ph).
PC:  Nadine Baker (ph)?  Okay.
JA:  And the other person that I told is Katie Samuels (ph).

Statement of Jennifer Anderson April 4, 2011, pg 37-38, Application Record Tab 12

32.	Notably, the name Katie Samuels was never mentioned by the complainant to police in her initial interview on February 16, 2011. The Applicant has not received any disclosure with respect to Police interviewing anyone by the name Katie Samuels. 

33.	When further challenged by police during her February 16, 2011 interview, the Complainant continued to have no reasonable explanation for why she wouldn’t attend a hospital or a police station on January 20, 2011 despite leaving the home alone to go to work:

PC:  Okay.  Um, when you went to work - you drove to work, did he – and he stayed at home?  
JA:  (Non-verbal response).[yes]
PC:  Again, on that time you didn’t feel comfortable goin’ to the police or the hospital still?
JA:  No. 

Statement of Jennifer Anderson February 16, 2011, 30, 34-35 , Application Record Tab 11

I. 	The Police fail to Interview Anyone at the Complainant’s Place of Work
34.	According to the complainant, despite the severity of her injuries (which she alleges were worse the day after), no one at her place of work noticed anything on January 20, 2011:

PC:  Okay.  And the 20th at about five o’clock, you’re getting’ ready to go to work and that’s when he threatens you.  Um, do you go into work on the 20th?
JA:  (Non-verbal response) [yes].
PC:  Are your injuries still visible? 
JA:  Like, by then it’s, like – I was wearing a turtle neck.  I just...
PC:  So, you – you had some marks on your neck? 
JA:  I had very bad bruising around my neck.  
PC:  Okay. 
JA:  Um...
PC:  None right now that I notice.
JA:  No. 
PC:  Okay.  
JA:  Um, the bruising was, like, almost immediate, like, it was, like – it was, like – like, broken blood vessels on...  (47:06)
PC:  Pressure bruises, yeah. 
JA:  And then, like, the next day or the day after, it really started show – bruised all under my neck.  I couldn’t open up my jaw to eat properly, like, but I wore – like, I just – I just started at York.  I just - I’m on probation.  I don’t want them to fire me.  It’s, like – that’s the way I support myself. 
PC:  Yeah. 
JA:  And, so I just put on the turtleneck and went into work and stayed at a different computer away from everybody and just was there for my three-and-a-half hours and went home. (47:39)

Statement of Jennifer Anderson February 16, 2011, pg 30-32, Application Record Tab 11

35.	Despite first alleging that she couldn’t “open up [her] jaw to eat properly” and also that the “whole side of [her] head was swollen”, the complainant maintains that no one at her workplace noticed anything and that she didn’t speak with anyone that day:

PC:  So, you don’t speak to anybody at work and nobody sees anything?
JA:  (Non-verbal response).[No]
PC:  And then you go home? 
JA:  (Non-verbal response). [Yes]
PC:  Um, anything – nothin’ said – you went to go home?
JA:  (Non-verbal response).[No]
PC:  No?  Okay.  ….

Statement of Jennifer Anderson February 16, 2011, pg 32, Application Record Tab 11

36.	From the Disclosure provided to the Applicant it would appear that despite the implausibility of the complainant’s claims, the police did not conduct any investigations at the complainant’s place of work. Not one person that may have interacted with the complainant that day was interviewed to determine whether she had any injuries on the side of her head (where she was allegedly punched) or her mouth (that she alleges she couldn’t open). Police didn’t even make inquiries to confirm that the Complainant has in fact “stay[ed] at a different computer away from everybody” that day or that she was wearing a turtle neck sweater.

J. 	Ms. Baker is under the Impression the Complainant didn’t suffer any Injuries 

37.	The complainant told police that she had used her phone to call a friend Nadine Baker on January 19, 2011 (the day after the alleged assault). The complainant also told police, with respect to her injuries, that on this same day, “it really started show – bruised all under my neck.  I couldn’t open up my jaw to eat properly”. Notably, Ms. Baker, in her statement to police had no recollection of the complainant mentioning any injuries at all, and confirmed never having observing anything:
PC:  ...um, when she called you the first time to let you know what happened, um, did you see any injuries on her face?
NB:  No.
PC:  Did she advise you she had any injuries?
NB:  No.  No, I don’t think so.  I don’t know.
PC:  She didn’t mention to you about any injuries she – she sustained as a result of the – the alleged assault?
NB:  No.  I don’t remember her – no, I don’t think so.  Not this – this time, no.
PC:  You ha (ph) – so, you didn’t – you haven’t seen anything?  (13:23)
NB:  No.

Statement of Nadine Baker, February 16, 2011, pg 18-19, Application Record Tab 15

K.	Despite her “Fear of Death” and “Horrible Beating” Ms. Anderson can’t explain her failure to tell police about the Incident on February 11, 2011   

38.	When challenged by the interviewing officer about why, if so horribly assaulted on January 18, 2011, she said nothing to Police on February 11, 2011 (when she was alone with them in person), the Complainant had no reasonable explanation. This was not the first time the Complainant was faced with making an allegation to police; she was familiar with the process. At one point, she began to use her son as the excuse, but stopped herself. Her son Keyshawn was with the Applicant’s mother during the time that police attended the home on February 11, 2011:

PC:  Okay.  So, the assault is on January 18th, 2011.  And then he says he - he’ll kill you on January 20th, 2011 if you – if you come to the police or if we go in and arrest him.  So, then on February 11the, the police are at your house.  At that point, they speak with you separate, I guess, from...
JA:  Yeah. 
PC:  ...from Travis, eh?  When they’re speaking to you separate do you mention or bring up any of this information from the 18th or the 20th...
JA:  No. 
PC:  ...assaults or threat?  (26:49)
JA:  No, because, like, to be very honest, I didn’t – didn’t even know what to do.  I was so shocked by everything.  It’s just – I’m getting ready for work one minute and the next minute I have two police officers telling me that I need to leave my house?  My – my son, like – like, I didn’t even know what to do, I was just so lost.  And, like – and then on top of everything, they told me that my license was suspended.  I didn’t even know.  I just….

Statement of Jennifer Anderson February 16, 2011, Pg. 15, Application Record Tab 11

39.	The Complainant’s explanation makes no sense in the circumstances. It wasn’t as though she didn’t think to bring up the allegedly brutal assault because she was “shocked” and “lost”. PC Deltor specifically asked her about any such incidents, and she specifically confirmed that there were “No assaults, threats or concerns for safety”. PC Deltor made note of this important fact in his Will State provided in disclosure.  Furthermore, PC Deltor confirmed this fact with the Applicant shortly after meeting with the Complainant.  The Complainant’s suggestion that she was so “shocked” and “lost” that she outright lied to police when specifically asked a question is fanciful. 
Will state of PC Deltor (# 3657), Application Record Tab 13
Affidavit of the Applicant Travis Graham, June 1, 2012, Application Record Tab 5


L.	Ms. Anderson Admits to Making Several Attempts to Contact the Man she allegedly fears will Kill Her

40.	After the complainant was removed by police from the Applicant’s home on February 11, 2011, the Applicant made no attempt to contact her. Despite alleging that she was fearful that the Applicant would kill her, the complainant however, admitted to making several attempts to contact the Applicant:

PC:  Okay.  Um, so my question then is, why is today the day that you’re coming forward?
JA:  Because I just can’t live like this anymore.  I can’t live being afraid of somebody.  And if something ever happens to me I want you guys to know.  ‘Cause, it’s getting – it’s getting worse.  And I have a – I have a son; I’m pregnant.  He doesn’t want me to have this baby.  Now he’s threatening to kill me. 
PC:  Now, you – in the – in the time since this – since the 11th  because you’ve been gone from – from with him, and today’s the 16th; so you’ve had five days.  Has he – he hasn’t tried to call you and, but you’ve called talked to him a couple times?  (38:14)
JA:  Yes. 
PC:  In those conversations, is there any threatening attitudes towards you or any – anything said of that nature?
JA:  It’s just, you know, “You should have listened to me, Jennifer.  I kept on telling you - I kept on telling you, ‘Have an abortion.’  If you would have had an abortion you’d still be in this house,” you know?  Like, “I don’t care,” you know?  “And now it’s your problem, it’s your responsibility.”  So, it’s just – it’s the same – the same stuff, but he’s not saying, like, “I’m gonna do something to you,” or what - he doesn’t know where I am. 
PC:  Okay.  He has no idea where you [are]...
JA:  No.

Statement of Jennifer Anderson February 16, 2011, Pg. 14, 16-18, Application Record Tab 11


M.	Ms. Anderson Deceived Authorities and Committed a Break-In-Enter to the Applicant’s Home

41.	Subsequent to the Complainant’s Videotaped Statement to Police on February 16, 2011, The Applicant was arrested. He was released on February 17, 2011 on a recognizance with a condition to reside with his surety (his mother). After moving in with his mother, the Applicant, (along with his mother and father who were joint owners of the home) decided to sell his home on Atherton Avenue, since he would no longer be residing there with his son. This is the same home the complainant had been removed from by police on February 11, 2011, six days prior. 
Recognizance of Bail, February 17, 2011, Application Record Tab 16
Affidavit of the Applicant Travis Graham, June 1, 2012, Application Record Tab 5

42.	The Applicant’s mother, Mrs. Graham, arranged for a photographer to attend the home on February 25, 2011 to take photographs and videotape a virtual tour so that our home could be placed on the online market. When she attended the home at 3:00pm that day to meet the photographer she discovered that someone had broken into our home and changed the locks. The Applicant and his mother speculated that it must have been the Complainant. They decided to attend the police station later that evening to report the crime.
Affidavit of Evonne Graham, June 1, 2012, Application Record Tab 6

43.	Minutes after discovering the break-in and leaving the residence at Atherton Avenue to return to her primary residence, the Applicant’s mother encountered police while driving in her vehicle. In her affidavit, she explains what occurred:
I was surrounded by approximately 3-4 police cruisers that had their sirens sounding and their lights flashing. At first I thought there must have been an accident somewhere. When the cruisers began to close in on me I began to panic.   I stopped my car, and approximately 3-4 officers exited their vehicles and approached my vehicle and began interrogating me in a hostile and accusatory manner. 

Two of the officers present were PC Boyle (#3567) and PC Montgomery (# 3497). I was asked what I was doing at my own home at 13 Atherton Avenue. I advised police that I was the owner of the home and that I had attended with a photographer to take photographs that afternoon as we were selling the home.  I also advised them that I discovered that someone had broken into my home and changed the locks, and that I was not able to gain entry.
The officer explained that Ms. Anderson was in the home and that she was alleging that I had taken her belongings from the home. I explained that she had been removed from the home by police on February 11, 2011, and that because she never returned to collect the remainder of her belongings, I had packed them up and placed them in storage for her. I had done this at my own expense because the house needed to be cleared for sale.  
I was utterly confused as to why police were treating me like a criminal for trying to be in my own home and how Ms. Anderson had suddenly gained entry to the home that she was removed from by police 2 weeks prior on February 11, 2011. 

Affidavit of Evonne Graham, June 1, 2012, Application Record Tab 6

N.	The Police threatened the Applicant’s Mother Mrs. Graham

44.	Despite the information provided to police by the Applicant’s mother, the police conducted no further investigation at that time into her claim that the Complainant had been removed from the home by police, or inquiries into who had the legal right to be in the home. Instead police threatened the Applicant mother:

I was told by Police that I could be charged with theft for moving Ms. Anderson’s items from my own home into storage and then I was ordered by officers to return with them to the home to advise Ms. Anderson where her things were, and arrange to return them to her immediately. I complied with the officers’ demand because despite being thoroughly confused, I was extremely nervous and intimidated. Upon arrival at my home, the officer’s requested Ms. Anderson’s permission that I be able to enter my own home.  I advised her in the officer’s presence that her things were in storage. The officers confirmed that they were ordering me to return her belongings by 8:00pm that same day and that I wasn’t to attend my home without her advanced permission, and that Ms. Anderson had the right to deny me access to my home. 

By the time I left to return to my primary residence, given everything that had transpired and the manner in which I was treated by officers, I was suffering from a severe panic attack. I have been suffering from panic disorder since my diagnosis in 1979. The way multiple officers (in multiple cruisers) swarmed my vehicle, approached my car and accused me of theft, and then ordered me to stay away from my own home, had me in a state of complete shock.  I was hyperventilating upon my return home and my daughter Carissa had to assist me to breathe into a paper bag. I am also diabetic and dependant on insulin and my blood sugar had dropped significantly by the time I returned home. I was bordering a diabetic coma.  

Affidavit of Evonne Graham, June 1, 2012, Application Record Tab 6
Occurrence Report of PC Boyle (33567) Application Record Tab 20

O.	The Police Threatened Criminal Charges against the Applicant’s Mother a SECOND Time

45.	At approximately 5:30 p.m. that evening of February 25, 2011, the Applicant attended the police station on Brock Road in Pickering to meet with PC Boyle (#3567) and PC Montgomery (# 3497). He explains in his affidavit what occurred at the station:

I advised the officers of the following:

· That I was the owner of the home along with my mother and father (and I provided them the documentary proof);
· That on February 11, 2011 Ms. Anderson was removed from our home by police at my request and she was told she could only attend in the presence of officers;
· That I came to learn that a court order (peace bond) not to be in contact with Ms. Anderson was still in effect;
· That Ms. Anderson had no rights to the home at all, and that she had not been residing there since her removal on February 11, 2011.

PC Boyle and PC Montgomery kept refusing to remove Ms. Anderson from the home explaining that it was too late in the evening and she wasn’t sure where she would go. I continued to insist that she be removed immediately. The officers then attended to consult with their legal department for over an hour, and returned and told me the following:

· Ms. Anderson, indeed had no rights to be in the home	
· Victim Services has assisted her in entering the home and changing the locks (likely on her misrepresentations to them about the situation)
· Once the locks to our home were changed the keys were given to Ms. Anderson

PC Boyle and PC Montgomery then threatened that if I insisted that she be removed that night, that they would remove her (as they were obliged to do), but that they would subsequently charge my mother with theft for moving Ms. Anderson’s personal items into storage. They said that if we allowed her to remain in the home until 3:00pm the next day they would not proceed with theft charges against my mother. 
Affidavit of the Applicant Travis Graham, June 1, 2012, Application Record Tab 5

P.	The Police Failed to take Any Action against Ms. Anderson for the Break-in

46.	As the Applicant outlines in his affidavit, despite being victimized in this way by the Complainant, the police took no further action to deal with the fact that the Complainant  had broken-in to the Applicant’s home and changed the locks:

At no time during my dealing with officers was there an apology from PC Boyle (#3567) and PC Montgomery (# 3497) or any other officer for what they had done to my mother earlier that day, or any discussion about the fact that Ms. Anderson had breached police orders not to attend the home, deceived authorities to gain entry into our home, or changed the locks and barred us from entering our own home. To this day it is my understanding that she was never charged with any offence.

Affidavit of the Applicant Travis Graham, June 1, 2012, Application Record Tab 5

Q.	The Police Failed to Investigate a Theft committed by the Complainant
47.	Subsequent to the Break-in Enter by the Complainant, the Applicant attended the Police Station to report that she had stolen multiple items from his home. The police did not take a formal statement from the Applicant or conduct any investigations at his home. To the contrary, and despite being well aware of the Complainant’s earlier break in to the home, they told the Applicant there was nothing they could do if he could not prove that the complainant had taken the items. The Applicant explains in his affidavit the encounter with police:

I later discovered that while Ms. Anderson was in my home on Atherton Avenue on February 25, 2011, she stole several documents including, but not limited to:
· Passport
· Birth Certificate
· SIN card
· Hydro gas bill
· Property Tax Bill
· Cell phone bills
· Cable bills
· Receipts for Furniture Purchased
· Bank Statements
· T4 slip
· TD Visa, Homeline of credit and personal checking cheques
· 1 set of car keys for my son’s 2005 Ford Escape
· 1 set of car keys for my son’s 2007 Ford Fusion
· 1 garage door opener to the home.[footnoteRef:1] [1:  The new owners of 13 Atherton Avenue have made complaints to Police that someone has been opening their garage in the middle of the night. They have also advised the Applicant’s mother of this fact, as she attests to in her Affidavit on June 1, 2012 (Application Record Tab 6)] 


I reported this theft to police shortly thereafter, and they advised me that there was nothing they could do unless we could prove she had taken them. It is my understanding that nothing was done by police, and the items remain missing.  

To this day Ms. Anderson has not been charged by police with breaking and entering into our home or with theft. She has not faced any consequences for deceiving authorities to gain access to our home and change the locks, or for breaching the orders from police on numerous occasions to stay aware from the Atherton Avenue address. Given all the information we have given police about what she has done, and what they know first-hand about her actions, I am disappointed that the police are disregarding obvious offences that have been committed against myself and my family by Ms. Anderson

Affidavit of the Applicant Travis Graham, June 1, 2012, Application Record Tab 5


R.	March 31, 2011: Ms. Anderson Makes Death Threats to the Applicant

48.	On March 31, 2011 the Complainant ignored the caution of officers, and contacted the Applicant once again. This time she made death threats but was not charged:

On March 31, 2011 Ms. Anderson called me from a blocked number. I immediately recognized her voice.  She stated that she was glad that my father had cancer and was going to die, and if she saw him she would “fucking kill him” and she would “fucking kill me” as well. I did not respond to her and hung up the telephone.

I am advised by my father and verily do believe that, on the same day, March 31st, Ms. Anderson called my father at work, at approximately 4:00pm, and told him that he would never see his grandson again, that he is a horrible person and that he made a horrible son. She then stated that he deserved to have cancer and die. 

My father suffers from prostate cancer. In April 2011 he had major surgery to remove his prostate glands. I am hopeful that he will survive. 

I attended Durham Regional Police on March 31, 2011 and reported the threatening phone calls to PC Fisher (# 3107), who was very helpful.  When asked, I indicated that I wasn’t looking for Ms. Anderson to be arrested but simply that she be made to stop contacting myself and my family.  

I am advised by my counsel and verily do believe that in the notes provided by PC Fisher, it indicates that Ms. Anderson was subsequently cautioned by PC Fisher about contacting me and that she was told not to be around my residence or work place.

Affidavit of the Applicant Travis Graham, June 1, 2012, Application Record Tab 5
Will Say of PC Fisher, Application Record Tab 17

S.	April 4, 2011: Three Days after being Cautioned by Police Ms. Anderson makes False Allegations against the Applicant a FOURTH time

49.	On April 4, 2011, three days after the Applicant notified police about the Complainant’s death threats, the Complainant made a further allegation against the Applicant to police. She called 911 and alleged that she was driving to work in the town of Ajax observed the Applicant’s motor vehicle behind her. She claimed that the Applicant recognized her, looked directly at her, followed her for a period of time, and then drove in another direction. 
Information April 4, 2011, Application Record Tab 18
Statement of Jennifer Anderson April 4, 2011 Tab 12

50.	During her videotaped interview with police on April 4, 2011, it became obvious that the complainant had crafted a play-by-play story to tell police, but that she did not have the same story prepared when she called the 911 operator on the morning of the alleged incident:

PC:  Mmhm.  Okay.  And I - I - I did listen to the 9-1-1 tape.  I told ya I was gonna listen to it.  Um, you describe him and the car, right, on the - on the phone, but you don't describe, uh, in detail what you're tellin' me now, okay?  Like, you don't describe, “Oh, he's following.  He's - now he's directly behind me.”  Uh, “He's changin’ - I'm changing lanes, he's changing lanes.”  Like, you're not giving a play-by-play.  Like, right now you're giving it very clear about what - what, uh, you say has happened.
JA:  Mmhm.  (9:01:43)
PC:  But on the phone you're not, okay?  Um, when you - he - the person on the phone tells you to turn onto Brock Road, uh, initially you say that you have to, um - you don't wanna be late for work.    
JA:  That's right.
PC:  Okay?  That's understandable, right?  The - the only concern I have is that, um, when, um, you - you go into the turning lane, there's a bit of a gap in communication from the spot when you're turning onto Brock Road and then all of a sudden now you're southbound and he's goin' straight.  So, you don't tell the communicator, “He's turning too.  Oh, now he's pulled out and he's right beside me.  He's staring at me."  Like, none o’ that comes over and I'm just curious, why wouldn't you share that information with the police?  (9:02:33)
JA:  I put my phone down.  I didn't want him to know that I was on my phone. 

Statement of Jennifer Anderson, April 4, 2011, Pg 25-26, Application Record Tab 12

51.	When police contacted the Applicant in response to the Complainant’s allegations on April 4, 2011, he provided them with information contradicting the Complainant’s allegations. In his affidavit, he outlined the information he provided police: 

That I had not seen Ms. Anderson at all that morning and that she was making a false allegation in response to my complaint to police 3 days ago that she was making threatening phone calls to me;

That Ms. Anderson used to have a job in Richmond Hill but was no longer working there, and if they made inquiries they would find this out and realize she was unemployed and was not on the road at that early hour of the morning “going to work” at all as she claimed;

That when Ms. Anderson was removed from my home on February 11, 2011 she went to live at a friend’s home in Scarborough where she continued to live. She did not live in Ajax and had no reason to be in Ajax on the road where she claimed she was;

 I have always taken the same route to work and that Ms. Anderson is well aware of my route and the time I leave for work;

That Ms. Anderson knows I am living with my mom (my surety) and can easily see that my car is no longer parked at the home indicating I have left for work;

That when she [Ms. Anderson] was removed from my home on February 11, 2011 I offered her my vehicle to take with her (because she didn’t own one of her own), and I was advised by police that her driver’s license was suspended. If she had since been returned her license and purchased a vehicle I would have no idea what the vehicle looked like (contrary to her allegation) or that she was driving again;

That if I had in fact seen her I would have called police myself, the same way I had 3 days prior, because there is no reason for her to be in Ajax and I am not to be in contact with her pursuant to a court order, and I would have been worried she was trying to have me breached;

That she has made multiple false allegations against me in the past when she was upset and this was the same thing because she was upset I reported her threats to police.

Affidavit of Travis Graham June 1, 2012, Application Record Tab 5

52.	Despite the information provided by the Applicant, the police did not take steps to confirm his claims further. Instead police charged the Applicant with Criminal Harassment, Breach of Recognizance, and Breach of Court Order, and held him overnight in custody. 

T.	April 5, 2011: The Crown Withdraws all Charges Against the Applicant 

53.	On April 5, 2011, the morning after his arrest, upon a review of the file all charges against the Applicant were withdrawn at the request of the Crown. Notably, the Crown made comments about the history of the complainant making such allegations as part of a pattern of behavior:

The Court: Thank you. What is the Crown’s position?

Mr. Midwood: Ultimately it is to withdraw. It’s a little unusual, but were here today with Mr. Grahams matter. The Crown has reviewed the file and the best resolution in this matter is for him to enter into a variation of his current bail…the Crown is content to have the charges marked withdrawn upon review by Ms. Green of my office. 
…..
Mr. Midwood: …This individual was charges out of a domestic situation where the victim had initially called in a threat of some sort and then was to be cautioned by police the next day…after they [Mr. Graham]  call in the threat made by the victim, the next day then she reports this stalking or following behaviour, which falls into a pattern that the Crown has reviewed, whereby there’s an allegation against the victim… and then the very next day then she surfaces with allegations of her own and this has been going on for some time. Upon review of this file there’s no public interest in proceeding on that basis with the issues that are live in this file ….

Transcript of Proceedings, April 5, 2011, Application Record Tab 19

U.	The Complainant Convinces Police to Assist her in Committing Theft from the Applicant

54.	The Complainant did not cease her harassment of the Applicant. To the contrary, she attended at the Applicant’s mother’s home (where he was require to reside as a condition of his recognizance), and continued to make false allegations to police. As the Applicant’s mother explains in her affidavit, on June 26, 2011 the Complainant had the police assist her in committing a theft from her home:

On Monday June 6, 2011 at approximately 10:00am I was outside in my front Garden with my gardener when I noticed a vehicle slow down in front of my home and linger for a few seconds. I observed that the driver of the vehicle was Ms. Anderson. She drove off after a few seconds later. We did not communicate. 

Approximately 15 minutes after observing Ms. Anderson, PC Baker and PC Goldenberg attended my home. They advised me that Ms. Anderson was claiming that she drove by my home and saw her property in my open garage. I advised them the only thing in the garage was a child’s bed frame belonging to my grandson Keyshawn, and that my son Travis had purchased it at a store on Kennedy Road a number of years ago. PC Goldenberg insisted that Ms. Anderson had purchased the bed and advised that they would return on another occasion with Ms. Anderson to take the bed away.

On that occasion, the officer did not ask me any further details about the purchase, or whether I had any proof of purchase or any further evidence to give him as to who purchased the bed. They simply indicated that Ms. Anderson claimed it was her bed, and therefore they would be coming by my home to take it away. They did not ask for contact information to speak with my son Travis who I advised them had purchased the bed, or for information about the store on Kennedy Road that the bed was purchased from. The police were completely uninterested in hearing anything I had to say. 
     …
On June 26, 2011 PC O’Conner showed up at my home without previous notice. He notified me that Ms. Anderson had a photocopy of a receipt for a twin bed dated 2009 and that he was there to take the bed away. He showed me the photocopy of the receipt. No original receipt was produced.  I advised him that that was not the receipt for the bed he was taking, and that it looked as though it was not a legitimate receipt. I again advised him that my son had purchased the bed when he and Ms. Anderson lived separately but it was for Keyshawn when he stayed with my son. The bed was purchased as part of a complete bedroom set. He again, made no attempts to investigate my claim, speak with my son, or attend the store at Kennedy Road where I was insisting the bed was purchased from. 

I advised officers that Ms. Anderson had broken into my son’s home on Atherton Avenue on February 25, 2011 and stolen a number of documents including receipts for furniture, and was removed by police. They did not ask any questions about this incident or, investigate my claim that the receipt she provided could have been stolen, or that she had access to the original receipt to make a false copy.

The officer then ordered me to open my garage door. He threatened that if I didn’t comply and give Ms. Anderson the bed she claimed was hers that I would be charged with possession of stolen property. Fearing being arrested I complied.  The encounter was reminiscent of my encounter with police on February 25, 2011 when they had twice threatened to charge me with theft when I had done nothing wrong.  

Ms. Anderson, who was waiting down the street, then attended on my property with a truck and a number of friends and removed the bed frame from the garage. The officers then allowed Ms. Anderson’s friends to enter my home and remove the mattress from inside. 

….

Ms. Anderson ultimately took the bed from my home without my consent and against my will, with the assistance of officers who threatened that I would be charged with a criminal offence if I did not comply. They did not have a court order, nor did they have any authorization to enter my home. I am astounded that the Police in Canada are permitted to behave in this fashion and that they would be permitted, without consequence, to assist someone to commit the offence of theft. To my knowledge Ms. Anderson still remains in possession of the bed she took from my home, and police have conducted no further investigations into the matter.

Affidavit of Evonne Graham, June 1, 2012, Application Record Tab 6
Will State of PC O’Connor (#3150),June 26, 2011, Application Record Tab 21


PART III – ISSUES AND THE LAW

A.	Putting the Applicant on trial would amount to an abuse of the court’s process 

(1)	Abuse of process doctrine generally

55.	The doctrine of abuse of process is the ultimate safe-guard used by the courts to protect the fairness, integrity and reputation of its process.  The doctrine not only permits, but requires the courts to control its own process. As in Connelly v. Director of Public Prosecutions adopted by Dickson C.J.C. in R. v. Jewitt:
Lord Devlin has expressed the rationale supporting the existence of a judicial discretion to enter a stay of proceedings to control prosecutorial behaviour prejudicial to accused persons in Connelly v. Director of Public Prosecutions, [1964] A.C. 1254 at page 1354 (H.L.): 

Are the courts to rely on the Executive to protect their process from abuse?  Have they not themselves an inescapable duty to secure fair treatment for those who come or who are brought before them?  To questions of this sort there is only one possible answer.  The courts cannot contemplate for a moment, the transference to the Executive of the responsibility for seeing that the process of law is not abused.

R. v. Jewitt  (1985), 21 C.C.C.(3d) 7 (S.C.C.) at 14

56.	The doctrine of abuse of process was also explained by Lamer J. in R. v. Mack as a safeguard to limit the state’s actions towards its citizens:

It is my view that in criminal law the doctrine of abuse of process draws on the notion that the state is limited in the way it may deal with its citizens.  The same may be said of the Charter which sets out particular limitations on state action and, as noted, in the criminal law context ss. 7 to 14 are especially significant.  This court in Reference re s. 94(2) of Motor Vehicle Act (1985), 23 C.C.C. (3d) 289, 24 D.L.R. (4th) 536, [1985] 2 S.C.R. 486 (S.C.C.), commented on the philosophical context in which these Charter provisions operate (at p. 302 C.C.C., p. 503 S.C.R.):

Thus, ss. 8 to 14 provide an invaluable key to the meaning of “principles of fundamental justice”.  Many have been developed over time as presumptions of the common law, others have found expression in the international conventions on human rights.  All have been recognized as essential elements of a system for the administration of justice which is founded upon a belief in “the dignity and worth of the human person” (preamble to the Canadian Bill of Rights, R.S.C. 1970, App. III) and on “the rule of law” (preamble to the Canadian Charter of Rights and Freedoms).

It is this common thread which, in my view, must guide us in determining the scope and content of “principles of fundamental justice”.  In other words, the principles of fundamental justice are to be found in the basic tenets of our legal system.  They do not lie in the realm of general public policy but in the inherent domain of the judiciary as guardian of the justice system.  Such an approach to the interpretation of “principles of fundamental justice” is consistent with the wording and structure of s. 7, the context of the section, i.e., ss. 8 to 14, and the character and larger objects of the Charter itself.  It provides meaningful content for the s. 7 guarantee all the while avoiding adjudication of policy matters. [emphasis added]

Regina v. Mack (1988), 44 C.C.C. (3d) 513 (S.C.C.) at 540

57.	The Supreme Court of Canada has emphasized the breadth and flexibility of the doctrine of abuse of process, and the necessity that it address a wide variety of conduct. There is no closed list of cases or circumstances that can give rise to an abuse of process.  In Rourke v. The Queen, for example, Laskin C.J.C. stated:
I have paraded this long list of cases to show how varied are the fact situations in which Judges of different levels and of different Provinces have used abuse of process as a way of controlling prosecution behaviour which operates prejudicially to accused persons.  I pass no judgment on the correctness of any of the decisions, but they do indicate by their very diversity the utility of a general principle of abuse of process which Judges should be able to invoke in appropriate circumstances to mark their control of the process of their Courts and to require fair behaviour of the Crown towards accused persons.

Rourke v. The Queen (1977), 35 C.C.C. (2d) 129 (S.C.C.) at 139
R. v. Keyowski (1988), 40 C.C.C. (3d) 481 (S.C.C.) at 483

58.	Similarly, the classic formulation of the doctrine of abuse of process by Dubin J.A. (as he then was) in R. v. Young frames the scope of abuse of process broadly:
...there is a residual discretion in a trial court judge to stay proceedings where compelling an accused to stand trial would violate those fundamental principles of justice which underlie the community’s sense of fair play and decency and to prevent the abuse of a court’s process through oppressive or vexatious proceedings.

R. v. Young (1984), 13 C.C.C. (3d) 1 (Ont. C.A.) at 31

59.	In R. v. O’Connor, the Supreme Court of Canada held that the common law doctrine of abuse of process has been subsumed under section 7 of the Charter.  L’Heureux-Dube J.  recognized that while traditionally the common law doctrine of abuse of process focused on the protection of the integrity of the court process, and the Charter focused more on the protection of individual rights, the two have merged.  Furthermore, L’Heureux-Dube J. emphasized that the protection of individual rights and the preservation of the reputation of the administration of justice should not necessarily be viewed as distinct purposes: 
...Unfair trials will almost inevitably cause the administration of justice to fall into disrepute:  R. v. Collins (1987), 33 C.C.C. (3d) 1, 38 D.L.R. (4th) 508, [1987] 1 S.C.R. 265; R. v. Elshaw (1991), 67 C.C.C. (3d) 97, [1991] 3 S.C.R. 24, 7 C.R. (4th) 333.  See also A.L.T.  Choo, “Halting Criminal Prosecutions:  The Abuse of Process Doctrine Revisited”, [1995] Crim. L.R. 864 at p.865. What is significant for our purposes, however, is the fact that one often cannot separate the public interests in the integrity of the system from the private interests of the individual accused.

[63]  In fact, it may be wholly unrealistic to treat the latter as wholly distinct from the former.  This court has repeatedly recognized that human dignity is at the heart of the Charter.  While respect for human dignity and autonomy may not necessarily, itself, be a principle of fundamental justice (Rodriguez v. British Columbia (Attorney General) (1993), 85 C.C.C. (3d) 15 at p. 67, 107 D.L.R. (4th) 342 at p. 394, [1993] 3 S.C.R. 519, per Sopinka J. for the majority), it seems to me that conducting a prosecution in a manner that contravenes the community’s basic sense of decency and fair play and thereby calls into question the integrity of the system is also an affront of constitutional magnitude to the rights of the individual accused.  It would violate the principles of fundamental justice to be deprived of one’s liberty under circumstances which amount to an abuse of process and, in view, the individual who is the subject of such treatment is entitled to present arguments under the Charter and to request a just and appropriate remedy from a court of competent jurisdiction.

R. v. O’Connor (1995), 103 C.C.C. (3d) 1 (S.C.C.) at 35

60.	As L’Heureux-Dube J. noted in R. v. O’Connor, although the doctrine of abuse of process is subsumed under section 7 of the Charter, there is no one particular “right against abuse of process”.  Different Charter guarantees will be engaged in different circumstances. Concern for individual rights of the accused may be accompanied by concerns about the integrity of the judicial system.  In addition to those circumstances where trial fairness or particular enumerated Charter rights are engaged, there is a “residual category” under section 7 of the Charter: 
In addition, there is a residual category of conduct caught by section 7 of the Charter.  This residual category does not relate to conduct affecting the fairness of the trial or impairing other procedural rights enumerated in the Charter, but instead addresses the panoply of diverse and sometimes unforeseeable circumstances in which a prosecution is conducted in such a manner as to connote unfairness or vexatiousness of such a degree that it contravenes fundamental notions of justice and thus undermines the integrity of the judicial process.
	
R. v. O'Connor, supra at 39-40

61.	Most recently, the majority of the Supreme Court of Canada summarized the abuse of process doctrine in R. v. Regan, infra in the following terms:
In the Charter era, the seminal discussion of abuse of process is found in R. v. O'Connor, [1995] 4 S.C.R. 411, 103 C.C.C. (3d) 1, 130 D.L.R. (4th) 235. The doctrine of abuse of process had been traditionally concerned with protecting society's interest in a fair process. However, in O'Connor, L'Heureux-Dubé J., writing for a unanimous Court on this issue (Lamer, Sopinka and Major JJ. dissenting on the application of law to the facts), subsumed the common law doctrine abuse of process into the principles of the Charter in the following terms, at para. 63: 

 [I]t seems to me that conducting a prosecution in a manner that contravenes the community's basic sense of decency and fair play and thereby calls into question the integrity of the system is also an affront of constitutional magnitude to the rights of the individual accused.

L'Heureux-Dubé J. also acknowledged the existence of a residual category of abuse of process in which the individual's right to a fair trial is not implicated. She described this category, which is invoked in the present appeal, as follows in O'Connor, at para. 73: 

This residual category does not relate to conduct affecting the fairness of the trial or impairing other procedural rights enumerated in the Charter, but instead addresses the panoply of diverse and sometimes unforeseeable circumstances in which a prosecution is conducted in such a manner as to connote unfairness and vexatiousness of such a degree that it contravenes fundamental notions of justice and thus undermines the integrity of the judicial process.

R. v. Regan  (2002), 161 C.C.C. (3d) 97 (S.C.C.)

62.	The doctrine of abuse of process is available to address virtually every kind of situation within the criminal justice system where:
(i)  	the fairness of an accused’s trial is affected or other procedural rights enumerated in the Charter  are impaired, or; 
(ii) 	the administration of justice is brought into disrepute.

R. v. O'Connor, supra at 39-40
R. v. Curragh Inc. (1997), 113 C.C.C. (3d) 481 (S.C.C) at 516


(2)	The Right to a Fair Trial and the Appearance of Fairness

63.	Section 11(d) of the Canadian Charter of Rights and Freedoms guarantees that everyone has the right to a fair trial.  Confidence in the fairness of the criminal justice system is a hallmark of a democratic and just society.   In order to have confidence in the verdict reached by a trier of fact, our law demands that a criminal trial be substantively fair to the accused.  However, equally important is maintaining the appearance of fairness, a principle which has forever been a part of a common law and is now enshrined in the Charter.  It  was most famously expressed in 1923 by the English Court of Appeal in R. v. Sussex Justices at p.256 as follows:
There is no doubt, as has been said in a long line of cases, that it is not merely of some importance, but of fundamental importance, that justice should both be done and be manifestly seen to be done. …The answer to that question depends not on what actually was done, but on what might appear to be done. The rule is that nothing is to be done which creates even a suspicion that there has been an improper interference with the course of justice.
  
The appearance of fairness is of critical importance in order to maintain respect for the administration of justice.  It is “vitally necessary.” 

R. v. Sussex Justices ex parte McCarthy [1924] 1 K.B. 256 at 256
Brouillard (1985) 17 C.C.C. (3d) 193 (S.C.C.)
R. v. Spence, (2005) 202 C.C.C. (3d) 1(SCC)

B.	Remedy for Abuse of Process

64.	In R. v. Tran, supra, the Court of Appeal made it clear that a stay of proceedings at common law or pursuant to s.24(1) is the means by which the integrity of the court’s process should be remedied: 
[bookmark: par83][bookmark: reflex-caselaw-58502362][bookmark: reflex-caselaw-58502363][83]              The inherent jurisdiction of a superior court to stay proceedings as a measure of control over the judicial process was affirmed in R. v. Jewitt, 1985 CanLII 47 (S.C.C.), [1985] 2 S.C.R. 128.  The common law abuse of process doctrine is designed to protect the fundamental principles of justice that underlie the community’s sense of fair play and decency.  In R. v. Mack, 1988 CanLII 24 (S.C.C.), [1988] 2 S.C.R. 903, the Supreme Court confirmed that the judiciary should resort to a stay when necessary to communicate that it will not condone state conduct that transcends what our society perceives as acceptable.  The objective of a stay as a remedy is to maintain public confidence in both the legal and the judicial process.
[bookmark: par84][bookmark: reflex-caselaw-58502364][bookmark: reflex-caselaw-58502365][bookmark: reflex-caselaw-58502366][84]              The leading post-Charter stay decisions are R. v. O’Connor, 1995 CanLII 51 (S.C.C.), [1995] 4 S.C.R. 411, Canada (Minister of Citizenship and Immigration) v. Tobiass, 1997 CanLII 322 (S.C.C.), [1997] 3 S.C.R. 391 and R. v. Regan, 2002 SCC 12 (CanLII), [2002] 1 S.C.R. 297.  In these decisions, the Supreme Court developed more specific guidance for when a stay is an “appropriate and just” remedy under s. 24(1).

….

[bookmark: par86][86]              In Tobiass, the Supreme Court, drawing from the reasoning in O’Connor, held that where the Crown has rendered the proceedings unfair or has acted in such a way as to adversely affect the integrity of the administration of justice, (the residual category) a stay is warranted.  However, two criteria must be satisfied:
(i)      The prejudice caused by the abuse in question will be manifested, perpetuated or aggravated through the conduct of the trial, or by its outcome; and 
(ii)     No other remedy is reasonably capable of removing that prejudice: para. 90.


PART IV – ANALYSIS

A. The Repute of the Administration of Justice

65.	It is the Applicant’s position that the continued prosecution of the Applicant would amount to an abuse of process.  The Applicant’s right to a fair trial has been irreparably prejudiced by the cumulative effect of what has transpired during this investigation and the Police’s conduct in relation to the same.  Additionally, quite apart from the Applicant’s fair trial interests, the integrity of the administration of justice would be brought into disrepute were this matter to proceed to trial.  Even if this Court is not satisfied that the Applicant’s fair trial interests are in jeopardy, this case is one where the continued prosecution connotes unfairness and vexatiousness to such a degree that it contravenes fundamental notions of justice.  The appropriate remedy in the circumstances is to stay the proceedings.

66.	The Crown should be concerned when the actions of police officers are such that they compromise the appearance of fairness in the Administration of Justice.  The concern should be particularly acute where the perception is that the officers were biased in favor of the complainant to such a degree that they unknowingly assisted the complainant in committing the criminal offence of theft, and allowed the Complainant to avoid criminal sanctions for clear criminal conduct.  Because such a perception shocks the system at its core and threatens the integrity of criminal justice at large, the Crown should act in such a way so as to restore confidence in the administration of justice. The Crown should also respond in such a way to ensure that the accused, and his family, who were particularly affected by the officers’ conduct have confidence that the Justice system in this country is fair.  

67. The following Actions of Police Officers warrant serious consideration by the Office of the Crown Attorney when considering whether whether the Administration of Justice has been brought into disrepute:

A. The Police’s Failure to properly investigate the break-in enter by the Complainant into the Applicant’s home;
B. The Police’s caution to Mrs. Graham that she was not entitled to enter her own home and that she would need to seek the permission from the Complainant who had unlawfully gained entry;
C. The Police’s Threat to Mrs. Graham that they would charge her with theft for moving the Complainant’s  belonging into storage ( from her own home at her own expense);
D. The Police’ s continued refusal to remove the Complainant from the home after meeting with the Applicant who presented proof that she had no right to be there and had gained entry unlawfully;
E. The Police’s threat to the Applicant that if he continued to request the Complainant’s removal from his home that night  (despite at that point having become aware of their obligation to remove her) that his mother would be charged with theft ;
F. The Police’s failure to investigate the theft by the Complainant reported by the Applicant, especially in light of the fact that the Complainant had unlawfully gained entry into the Applicant’s home;
G. The police’s attendance at Mrs. Graham’s home (without a court order or a warrant) and their order that she  hand over a bed that the Complainant’ claimed was hers;
H. The Police’s threat to Mrs. Graham that if she didn’t turn over a bed that the Complainant claimed was her, she would be charged with possession of stolen property;
I. The Police’s ultimate assistance in the removal of the bed;
J. The Police’s decision, in all the circumstances not to charge the Complainant with uttering death threats;
K. The Police’s decision to charge the Applicant with Criminal Harassment, Breaching Recognizance and Breaching a Court Order (and holding him overnight in custody)  without properly considering all the information provided to them by the Applicant about the impossibility of the complainant’s claim, especially in light of the fact that the Allegation came from the complainant three days after she was reported to police for uttering death threats;
L. The Police’s failure throughout all the above incidents to further investigate and/or  charge the complainant for  Break –in Enter (to the Applicant’s home) , Theft (of various documents from the Applicant’s home), Uttering Death Threats, Falsifying a Document (the receipt to the bed) and Theft (of the bed).

B.	The Crown’s Decision to Prosecute 

68.	Crown counsel is a minister of justice.  The Crown should not be concerned with winning or losing.  As Rand, J. said in R. v. Boucher, supra, at p. 270: 

'It cannot be over-emphasized that the purpose of a criminal prosecution is not to obtain a conviction; it is to lay before a jury what the Crown considers to be credible evidence relevant to what is alleged to be a crime. Counsel have a duty to see that all available legal proof of the facts is presented; it should be done firmly and pressed to its legitimate strength, but it must also be done fairly. The role of prosecutor excludes any notion of winning or losing; his function is a matter of public duty than which in civil life there can be none charged with greater personal responsibility. It is to be efficiently performed with an ingrained sense of the dignity, the seriousness and the justness of judicial proceedings.'

69.	Quite apart from the personal views of Crown counsel, they must not only assess whether there is a reasonable prospect of conviction but whether the public interest supports continuing with a prosecution.  As the Crown policy manual suggests:

Public Interest: If there is a reasonable prospect of conviction, then Crown counsel must consider whether it is in the public interest to discontinue the prosecution, notwithstanding the existence of a reasonable prospect of conviction. The public interest factors must only be considered after the threshold test, a reasonable prospect of conviction has been met. No public interest, however compelling, can warrant the prosecution of an individual if there is no reasonable prospect of conviction. 

Because the decision to continue a prosecution will normally be immune from review, it is imperative that Crown counsel assess the public interest component independently and objectively without letting their own interest or investment in a prosecution override their role as a Minister of Justice. [Emphasis Added]

70.  This obligation on the Crown is also reflected in the screening standards set by the Department of Justice Canada, which reads as follows:
· "In the assessment of the evidence a bare prima facie case is not enough; the evidence must demonstrate that there is a reasonable prospect of conviction. This decision requires an evaluation of how strong the case is likely to be when presented at trial. This evaluation should be made on the assumption that the trier of fact would act impartially and according to law.
· A proper assessment of the evidence will take into account such matters as the availability, competence and credibility of witnesses and their likely impression on the trier of fact, as well as the admissibility of evidence implicating the accused. Crown counsel should also consider any defences that are plainly open to or have been indicated by the accused, and any other factors which could affect the prospect of conviction.
· Crown counsel are expected to apply this evidential standard throughout the proceedings...
· ... Assessment of the strength of the case may be difficult to make, and of course there can never be an assurance that the prosecution will succeed. Nonetheless, counsel are expected to review the decision to prosecute in light of emerging developments affecting the quality of the evidence and the public interest, and to be satisfied at each stage, on the basis of the available evidence, that there continues to be a reasonable prospect of conviction." [Emphasis Added]
	R v. Derose [2002] A.J. No. 1259 (Alta. Prov. Ct.)
71.	In assessing the merits of the Applicant’s submission that there is no reasonable prospect of conviction and that it is not in the public interest to continue the prosecution against the Applicant it is appropriate to consider the following:

· The Complainant’s failure to abide by Family Court orders;
· The Complainants assault on two police officers when they attempted to enforce the Court order that was contravened;
· The circumstances under which the complainant made previous criminal allegations against the Applicant in 2006 and 2009 (In response to the Applicant seeking custody and access of his son), and the ultimate withdrawal of those charges;  
· The Complainant’s removal from the Applicant’s home on February 11, 2011 at the Applicant request;
· The complainant’s allegation against the Applicant, that came not coincidentally 5 days after being removed from the Applicant’s home and his refusal to take her back;
· The fact that the Complainant specifically confirmed there were “no assaults threats or violence” with police on February 11, 2011 when she was alone with police in the Applicant home, and then changed her story entirely 5 days later;
· The fact that the Complainant’s version of events in relation to the assault and threats is inherently contradictory and implausible on its face;
· The fact that the Complainant alleges she had brutal injuries – yet went to work with no one noticing, and didn’t tell her friend (who she claims she called the very next day from her home to advise about the assault);
· The fact that not one person can confirm the complainant had any injuries at any time;
· The fact that the Complainants was able to deceive authorities and gain entry into the Applicant home on February 25, 2011, despite her removal by police days earlier;
· The fact that the Complainant stole numerous documents when unlawfully in the Applicant home including the receipt for his son’s bed and then used it to falsify a receipt which she  presented to officers to gain their assistance in committing a theft from the applicant’s mother’s home;
· The fact that the complainant uttered death threats against the Applicant and threats against the Applicant’s father; 
· The fact that the complainant made false allegations against the Applicant three days after he reported the death threats she had made to police; and
· The fact that the Crown withdrew the most recent charges against the Applicant on the basis that the complainants allegations fall into “a pattern” of behavior that “has been going on for some time” 

72. The fairness and appearance of fairness have been irreparably compromised as a result of the decision to prosecute this matter in light of the circumstances surrounding the allegations before the court, the behavior of the police officers post-arrest, and the admission of the Crown about the complainant’s pattern of behavior. The continued prosecution of the Applicant in these circumstances, connotes unfairness and vexatiousness to such a degree that this Court must intervene.  The only way for the accused to be treated fairly in the unique and unprecedented circumstances of this case is to have no trial at all.

PART V – ORDER REQUESTED
73.		It is respectfully requested that the proceedings against the Applicant be stayed pursuant to s.24(1) of the Charter for breaches of s.7, and 11(d) of the Charter.  
ALL OF WHICH IS RESPECTFULLY REQUESTED

________________________
Joseph Neuberger 
Neuberger Rose LLP


